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THE PEACE AND SECURITY COUNCIL OF THE AFRICAN
UNION AND THE UNITED NATIONS SECURITY COUNCIL:
THE CASE OF DARFUR, SUDAN

Jeremy I. Levin®

INTRODUCTION

The protocol establishing the Peace and Security Council of the African Union
{AUPSC Protocol) came into force on December 26, 2003, and serves as the
continent’s first continent-wide, regional collective security system.” It also
will form a vital part of the African regional human rights system. The AUPSC
joins the Economic Community of West African States Mechanism on Conflict
Prevention, Management, and Resolution, Peace-Keeping and Security
(ECOWAS Mechanism) and the South African Development Community Organ

-

The first three sections of this aricle ane slightly updated and drawn from a necent
publication of the author, “The Peace and Security Council of the African Union’, (2003)
13 lowa Jowrnal of Transnational Law and Contemporary Problems 110,

Ser The Protocol on the Pence and Security Council Enters into Force, African Unbon
Press Redease 117/2003 (26 Dec. 2003). The Protoood entered imo force afer the
Republic of Migeria became the iwenty-seventh member state of the African Union to
deposit an instrument of ratification. It did not become operadonal, however, uniil 16
March 3004, when the newly elected AUPSC held is first ministerial mesting in Addis
Ahaba, Ethiopia.

See Protocol Relating to the Establishment of the Peace and Security Council of the
African Union, 9 July 2002, reprinted {n Levit (ed.), Afren: Selected Documents on
Constitutive, Conflict and Security, Humanitarian, and Judicial Irsies (2003), p. 161,
ailre avallable ar hitpefwww africa-unlon.orgMews_Events'Calendar_afl % 20E vents!
Lancement® 20PSC/Protoco] _peace®20und % 20security.pdf (last visited 12 Feb. 2005)
[hereinafier African Peace Protocol].

KM Blokker and M1, Schrijver (eda.), The Security Couwacil amd the Use of Force, © 2005 Eoninklijke
Brill MW, Lebden, Primied (s The Metherkands, pp. 213-51.
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on Politics, Defence and Security Cooperation (SADC Organ) as onc of three
African mechanisms established 1o manage conflict through military inter-
vention.”

The AUPSC seeks 1o operationalize and provide structure and an enforce-
ment mechanism for several decisions, declarations, and conventions related

1o peace, security, siability, and development adopted by the predecessor of
the African Union, the Organization of African Unity (OAU), including:

- Declaration on the Establishment of the OAU of a Mechanism for Conflict
Prevention, Management, and Resolution (MCPMR):*

- Decisions AHG/Dec. 141 (XXXV) and AHGDec. 142 (OXV) on Unconsti-
tutional Removal of Governments:”

- Declaration AHG/Decl.5 (XXXVI) on the Framework for an OALU Response
to Unconstitutional Changes of Government;®

- Declaration AHGDecl4 (XXXVI) on the Conference on Security, Stability,
Development and Cooperation in Africa ({CSSDCA)'

- The New Partnership for Africa’s Development (NEPAD); and

- Convention on the Prevention and Combating of Terrorism.”

3 Ser Prowocol Establishing the BEOODWAS Mechanism for Conffict Prevention, Management
and Resolution, Pesce-Keeping, and Security, 10 Dec, 1999, reprinted in Levitt, supra
note 2, at 259 [hereinafier EOOWAS Protocol]; Southern African Development Com-
mumity {3 ADC) Protocol on Politics, Defense and Security Cooperation, 14 Aug. 3001,
reprinded in Lewitt, supra note I, at 309,

4 Declaration of the Assembly of Heads of Stae and Government on the Establishment
Within the QAL of a Mechanism for Conflict Prevention, Management and Resolution,
30 June 1993, reprinned in Levitl, supra note 2, a0 219,

5 Decisions on Unconstitutional Changes of Government, AHGDec. 141 (3O0XW Sess.)
and AHGDecl. 142 (XXXV Seas ) {12-14 July 19999,

& Declarstion on the Framework for an OAU Response o Unconstitotional Chanpes of
Government, AHGDecl. 5 (XMW Sesa.) (10-12 July 20007,

7 Declaration on the Conference on Security. Stability, Development and Coopersition
in Africa (CSSDCA), AHGDecLd (XXXVY] Sess.) (10-12 July 3000,

£ Ser The New Partnership for Africe™s Development, Oct. 2001, available ar hitped
www unecaorgmepad/nepad. pdf (last visitad 12 Feb, 2005) [hereinafier NEPAD], Sev
alse Declaration on the New Africa Indtistive, AHGDwel. 1 OO0 Sesa.) (9-11 July
2001}, averilable at hatpiferww.au2(02 pov, safdocssummil_councillahg. pdf (last visited
12 Feb, 20i5). The New Africa Initiative was kater iermed the Mew Parinership for
Africa’s Development. See NEPAD, supra,

4 DAU Convention on the Prevention and Combating of Terrorism, 14 July 1999, repringed
in Levill, supra nole 2, at 187, alre available ar hitpsifwww affca-onion.ongdOfficial _
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The AUPSC Protocol was endorsed on 9 July 2002 at the First Ordinary
Session of the Assembly of the African Union in Durban, South Africa.” Ii
was adopled, pursuant to Article 5(2) of the Constitutive Act of the African
Union (Constitutive Act)," ‘as a standing decision-making organ for the
prevention, management and resolution of conflicts’ and 10 serve as *a collective
security and early-wamning arrangement to facilitate imely and efficient response
1o conflict and crisis situations in Africa’.” The AUPSC Protocol codifies,
provides structure to, and operationalizes key provisions in the Constitutive
Act, including:

- Article 3(f), concerned with promoting ‘peace, security, and stability on
the continent™;"

- Anrticle 4(h), concerning the right of the AU to *intervene in a Member State
pursuant to a decision of the Assembly in respect of grave circumstances,
namely: war crimes, genocide and crimes against huomanity’;" and

- Article 4(j), conceming the right of the member states of the AU o ‘request
intervention from the Union in order to restore peace and security”,"

The AUFPSC Protocol also reinforces the AU"s NEPAD Peace and Security
and Democracy and Political Governance initiatives," particularly its pledge
to ‘manage all aspects of conflict’ through, among other things, ‘peacemaking,

documents Treatkes_ % 20Conventions_% 20Protocols’ Alglers_convention 20om % 20
Terrorism.pdf (last visited 12 Feb. 2005).

10 As of September 2003, South Africa, Algeria, Ethiopia, Bgueatorial Guinea, Mali,
Mozambigue, Libya, Malawi, Mauritius, Sterra Leone, Zambia, Ghana, the Sudan, and
Rwanda had deposiied their instruments of ratification of the AUPSC Protocol. Decision
of the Operationalization of the Protocol Relsting 1o the Establishment of the Peace
ond Security Council, Assembly/ALUDec, 16 (11 Sess. ) (10-12 July 2003), available ai
hoip:iiwww africa-union orglofficial_docomema/Decisions_Declarations! Assembly %
20ALR20DecT 201 6% 2001 pdf (last visiied 12 Feb, 2005).

1 Article 5(2) empowers the AL to establish *[o)ther organs that the Assembly may decide
to establish’. Constibutive Act of the African Union, 11 July 2000, art. 5023, OAL Daoc.
Mo, CAB/LEG23.15 (emered inbo force 26 May 2001 ), availeble ar hatpeifwaw africa-
union.org/About_AUMConstinstive_Actbm (last visiied 12 Peb. 2003) [heneinafier
Constitutive Act],

12 African Peace Protocol, supra note 2, an. 2(1L

13 Constitutive Act, supra note 11, art. 3(f).

14 Thid., art. $(k).

15 Jhid., art. 4{j).

16 See NEPAD, sipra nole B,
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peacckeeping and peace enforcement’.”” Under Anticle 22 of the AUPSC Proto-
col, the AUPSC replaces the Cairo Declaration and supersedes the resolutions
and decisions of the Central Organ of the OAU MCPMR and affiliated
centres,”" The AUPSC Protocol will significantly impact the AU's role in
conflict prevention, management, and resolution by, among other things, con-
ferring on it peacemaking powers unknown to its predecessor; hence, it is
necessary to begin considering its effect.

Historically, African states have lacked the political will and capacity to
manage interstate and intrastate conflict. This was particularly the case with
the OAU, the continent's foremost political organization composed of nearly
all African states. As Robert Rotberg notes, civilian=led governments seem (o
lack “sufficiently strong political will in Africa, either at the QAL or the sob=
regional levels, 1o direct the generals and their soldiers’ 1o enforce peace.”
The most asdacious interventions have been al the behest of strongmen heads
of siate - leaders who thoroughly commanded the body politic, whether through
popular democracy or avtocracy. Former Tanzanian president Julius Nyerere's
toppling of Idi Amin's oppressive regime in Uganda in 1979 and the bold
interventions of former Migerian head of state General Sani Abacha in Liberia
and Sierra Leone in 1990 and 1997 % respectively, are cases in point.

The lack of political will and a viable and effective continent-wide peace
and security system has meant that many small and preventable conflicts have
escalated into full-blown protracted ones with serious regional consequences.
From the Mano River region in West Africa 1o the Great Lakes and Hom of
Africa, the last two decades reveal a pattern of brutal and unfenered warfare
within and between states.’ While the key patron states and transnational
corporations of the Cold War have stimulated, manipulated, exacerbated, and

17 M, para T4,

it See African Peace Protocol, supra note 2, art. 22

19 R.L Rotberg, ‘African Responses w African Crises: Creating a Military Response”, in:
Rotherg et al. (eds.), Peacekeeping and Peace Enforcemen in Africa (20000, p. 98 =
108,

L Levitt, "Humanitarian Intervention by Regional Actors in Intermal Conflicts: The Case
of ECOWAS in Liberia and Sierra Leone”, (1998) 12 Temple intermational and Com-
parative Law Jourmal 133 [hercinafter Levii, "Humanitarian Intervention’]. See also
1, Leviet, *African Inerventionist States and International Law’, in: Furley, May (eds.)
African ervennionier Sumes: The Conflier Resolution Brokers (2001), p. 15 [hercinafies
Levitt, “African Interventionist States'),

21  Reporn of the Sacretary-General to the Securlty Council on the Causes of Conflict and
the Promwotion of Durable Peace ond Sustainable Development in Africa (13 Apr. 1998),
UM Dwoc. ASSETI-S1990318 (1998).
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exploited African conflict for geopolitical and economic gain, African elites
generally lacked the political will to adopt concrete measures to prevent and
resolve long-standing conflict. The QOAL, for its part, did not possess the
political mandate, resolve, or resources to manage conflict. On this point,
Rotberg notes that the "0OAU has had no effective early waming or early action
capacity; nor has it had any military capability”.™

This article examines how African stales chose to evolve the AU regional
collective security sysiem. Particular attention is devoted to the concept of
conflict management through military intervention in the AUPSC Protocol, with
a particular focus on the responses of the AU and the United Nations to the
ongoing crises in the Darfur region of the Sudan. Section 2 analyzes key
provisions of the Protocol. Section 3 contemplates the impact of the Protocol
and the main stumbling blocks that will need 1o be addressed with respect to
the United Nations. Section 4 examines the response of the AUPSC 1o the crises
in the Sudan and suggesis ways o strengthen the enforcement aims of the
AUPSC within the context of the current African system and that of the United
Mations.

2 KEY PROVISIONS IN THE PROTOCOL

It is essential to examine the text of the Protocol in order 1o appraise its efficacy
in Africa’s current legal, socio-political, and economic environment. Since it
is newly adopied and it will be some time before AU leaders consider adopting
another security framework,” it is important to reflect on the character of the
AUPSC, which has been charged with ensuring peace, security, and stability
in a continent of nearly one billion people. This section highlights and examines
the central objectives, composition, functions, powers, procedures, and organs
of the AUPSC. Let us now consider the normative aspects of the AUPSC
Frotocol.

22 Rotherg, supra note 19, at 101.
1 The signatories of the AUPSC Protocol are legally bound by the tresty and must refrain

from any action that defeats its object and purpose. Vienna Convention on the Law of
Treaties, opened for signature 23 May 1969, arts. 1201 Wb)-(c), 180a), 1155 UNTS 331
{entered imto force 27 Jan. 1980) [hereinafier Vienna Convention).
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21  AUPSC Objectives, Composition, and Functions
21.1  Objectives

The objectives of the AUPSC are not new o the African political landscape.
They complement those in Article 3 of the AU Constitutive Act™ and echo
the collective security framework proffered in the Draft Kampala Document
for the Conference on Security, Stability, Development and Cooperation in
Africa in 19912 As stated, the AUPSC Protocol was established to be a per-
manent decision-making, collective security, and carly-waming arrangemeni
to facilitate timely and efficient response to conflict and other crises in
Africa.™ Iis key objectives are to ‘promote peace, security and stability”;
‘guaraniee the protection and preservation of life and property, the well-being
of the African people and their environment, as well as the creation of con-
ditions conducive 1o sustainable development';” ‘anticipate and prevent con-
flicts’;™ ‘promote and implement peace-building and post-conflict reconstruc-
tion activities';”™ “co-ordinate and harmonize continental efforts in the pre-
vention and combating of intemational terrorism™;™ ‘develop a common
defence policy’;” and ‘promote and encourage democratic practices, good
governance and the rule of law, protect human rights and fundamental freedoms,
respect for the sanctity of human life and international humanitarian law®,®
These objectives are indeed grand, given the gquestionable record of the
AUPSC's predecessor, the peneral lack of resources of AL member states, and
the acute security challenges facing the continent. In order for the AUPSC to
have any semblance of success, African states will need o make realistic
commitments about the amount of human and angible resources needed o
‘endow’ it,

4 See Constinative Act, supra note 11, s 3.

15 Draft Kampala Document fior & Proposed Conference on Security, Stability, Development
and Cooperation in Africa (C5SDCA), 22 May 1991, reprinied in Levitt, supra note
2, at 227,

2  African Peace Protocol, supna note 2, ant, 2,

T Ibid., ar. 3{a).

®  lhid,, an. 3(b).

20 [bid., ar. 3(e),

0 [bid,, ar. 3{d).

3 African Peace Protocol, supra note 2, an. 3{e).
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1.2 Composition

The composition of the AUPSC is not wholly unigue. In some ways it emulates
the structure of the United Nations Security Council (UNSC), particularly on
issues concerning membership, core functions, and voting. This may be, in part,
because the AU relied on UNSC staffers as advisers during the drafting of the
Protocol. Notwithstanding, the AUPSC is more democratic than its UN counter-
part as it does not provide for permanent membership or for any veto power.
All decisions are made by consensus.” Hence, no member state will be able
o deadlock the activities of the AUPSC. Similar 1o the UNSC, the AUPSC
is composed of 15 members who serve two- and three-year terms.™ AUPSC
members are ‘elected on the basis of equal rights® and according io the *prin-
ciple of equitable regional representation and rotation’ ™ Prospective members
are elected according to numerous criteria, including their ability and willingness
o uphold, promote, financially support, and advocate the principles of the
Union,* and actively participate in sub-regional and regional peacemaking
and peace suppor operations.” Respect for the rule of law, in particular consti-
tutional governance structures, and for human rights are also key criteria for
membership,™ How the *respect for the rule of law’ criterion may be gquantified
in legal terms™ and, if intenational standards are the means of measurement,
how many African states genuinely would be entitled 10 AU membership are
questions that cannot be answered al this time.

213 Functions

- Wha AUPSC is empowered 10 carmy out several imporiant funetions that comple-
and contradict the other security mechanisms in Africa, including the
AS Mechanism, the SADC Protocol, and the Inter-Governmental Author-
on Development (IGAD) conflict mechanism.* The key function of the

Ihid, art B(13),
Fbid., art. 5(1).

dhid_, an 5(1)-(2).

African Peace Protocol, supra nate 2, art. S(2¥a)-(c), (&), ().

fhid., art. S{2Wd)-(eh

Thid., art. 3(XMg).

Thid,

There is no provision in the KGAD Mechanism for pescekeeping or peace enforcement.
Protocal on the Establishment of a Conflict Early Waming and Response Mechanism

L1
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.

AUPSC is to "promote peace, securily and stability in Africa"." It envisages
doing this through early waming. preventive diplomacy,” mediation* and,
perhaps more importantly, peace-support operations, imfervention,” human-
itarian action, disaster management,” ‘peace-building and post-conflict recon-
struction’,* and ‘any other function as may be decided by the Assembly'."
While these functions are indeed important, neither the Constitutive Act nor
the AUPSC Protocol defines what these terms mean from an operational or
policy standpoint. Mevertheless, it is clear that the AUPSC may employ force
in multiple contexts, whether to thwan conflict and safeguard human rights,
to ensure access to humanitarian agencies, or (o deliver humanitarian relief
during natural disasters.” The next section provides insight into the proposed
operational and policy activities of the AUPSC,

2.2 Powers, Procedures, and Organs
221 Powers

The AUPSC Protocol seis forth 1B major “powers” or responsibilities of the
Organization. These powers cover the gamut of peacemaking activities, from
policy oversight and quality-control responsibilities to full-fledged military
intervention. Military intervention includes pre-emptively engaging states that
have policies that may lead to genocide and crimes against humanity,” author-
izing non-military peace-support missions,” and recommending 1o the AU
Assembly military inlervention pursuant to Article 4(h) of the Constitutive Act
in respect of grave circumstances, namely war crimes, genocide, and crimes

for the Inter-Governmental Awthority on Development (HGAD) Member Staies, 11 Jan.
2002, reprinted in Levit, supra note 2, a1 333,

41 African Peace Protocol, supre note 2, art. 6lal

Tbid., art, Bk,

Thid., art. Sic).

Phid., art, 6(d).

Mid. | ar. &(.

Affrican Peace Prodocol, supea node 2, ant. die).

Ibid,, art, 60,

Iid.

Mhid., nrt. T(1Wa),
Ibid., ar. T(1}b).
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against humanity.” Furthermore, the AUPSC is charged with, among other
things, instituting *sanctions whenever an unconstitutional change of Government
takes place’;™ ‘implement[ing] the common defense policy’;™ combating
terrorism in accordance with the OAU terrorism convention;™ and coordinating
and cooperating with sub-regional and regional mechanisms — including the
UN - particularly on peace and security issues.” AU member states are bound
by the decisions and actions of the AUPSC™ and *shall extend full cooperation
1o, and facilitate action by the Peace and Security Council for the prevention,
management and resolution of crises and conflicis’.”

The powers of the AUPSC are more clearly defined than those enumerated
in Chapter V11 of the UN Charter. In fact, the AUPSC sets oul clear bases on
which intervention may take place and creates a positive duty 1o institule
sanctions whenever there are unconstitutional changes of government.™ From
this background, it is quile clear that the functions and powers of the AUPSC
were informed by Africa’s pressing securily challenges and the fact that African
leaders established the AUPSC to deal with any and all security issues, whether
manmade or acts of God.

222 Procedures

The AUPSC will meet at the headguarters of the Union in Addis Ababa,
Ethiopia.” If a member state invites the AUPSC 10 meet in its country, that
state will defray the additional costs incurred by the AU Commission as a result
of holding the meeting away from headguaners.” It will convene ‘as often
as required at the level of Permanent Representatives, but at least twice a
month'.* Ministers and heads of state and government will meet at least once
a year.” The chairmanship of the AUPSC will rotate annually among its mem-

51  Constiistive Act, supra note 11, at. 4h)

52 African Peace Protocol, s mole 2, art, 701)(g).
3% M, arn 701N

54 fhid,. art, 710

55 M, an, 70k

6 Mhid, art. T(2H30

57 African Peace Profocol, sipra note 2, art. 7(4). T
S8 Meid.. am. 7(1gL -
59 Midl,. an, 803). !

60 M., ar. B{d). RN
Gl Mid.. an. 8{2). i ; S

62 African Peace Protocol, sipra noie 2, art. 8(2)
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bers.”™ AUPSC meetings will be closed, and any member siate that is pany
to a dispute being considered by the Council may ‘not panicipate either in the
discussion or in the decision making process” relating to the dispute.™ Al least
two-thirds of the total AUPSC membership is required 1o constitute a quorum.™
Al present, the ALl has not developed a comprehensive set of rules of procedure
to guide the convening of meetings, conduct of business, or other aspects of
its work, However, Article B(14) requires that it *submit its own rules of
procedure ... for consideration and approval by the Assembly” once the AUPSC
becomes operative.™

The AUPSC may hold open meetings where a non-AUPSC member staie
al conflict or party 10 a siwation under Council review ‘shall be invited to
present its case as appropriate and shall panticipate, without the right 1o vote,
in the discussion”.* States not at conflict or under review of the AUPSC may
be invited to participate in discussions ‘whenever that Member State considers
that its interests are especially affected’.” Iniernational organizations, regional
organizations and mechanisms, and civil-society entities party (o or interested
in a situation under review of the AUPSC may be invited 10 panicipate as
nonvoling observers.® Furthermore, the AUPSC may hold “informal consulia-
tons' for any and all interested or affected parties to a situation under its
consideration.™

The Protocol provides civil-society institutions a venue in which o par-
ticipate directly or 1o weigh in on matters being considered by the Council.™
Funthermaore, Anticle 20, “Relations with Civil Society Organizations’, commits
the AUPSC to "encourage’ non-governmental organizations and all other forms
of community-based entities, particularly “women's organizations, 10 participate
actively in the efforts aimed at promoting peace, security and stability in
Africa".™ This is a significant development considering the state-centric, gen-
der-biased, and elitist characteristics of its predecessor, the OAU Central Organ/

Bi6).
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T dbid., art BIOME), (11},
T African Peace Protocol, supra note 2, art. 20, a1 182
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MCPMR, particularly on peace and security issues. If civil-society entities arc
permilied to participate in discussions before the AUPSC, African people will
have an opportunity to influence and be informed about the policy prescriptions
of their governments on critical security issves affecting them.

223 Organs

The AUPSC Protocol provides for the establishment of three noteworthy opera-
tional organs: the Panel of the Wise (Panel), the Continental Early Warning
System (CEWS), and the African Standby Force (ASF). The Panel advises and
supports the ‘efforts of the Peace and Security Council and those of the
Chairperson of the Commission, particularly in the area of conflict preven-
tion'™ (including preventive diplomacy and mobilizing public opinion) and
on “all issues pertaining to the promotion, and maintenance of peace, security
and stability in Africa”.™ It is composed of five eminent African personalities
who have made an ‘outstanding contribution to the cause of peace, security
and development on the continent”.™ Panel members are ‘selected by the
Chairperson of the Commission” upon consultation with the ‘Member States
concerned, on the basis of regional representation and appointed by the Assem-
bly" for three-year terms.™ The Panel ‘reports’ to the AUPSC and through
it to the AU Assembly.” If the Panel it to be a viable mechanism in assisting
the AUPSC to avert conflict, its members must be viewed as impartial and must
be respected and trusted by all segments of African society. The character of
the AUPSC also will impact the way in which parties ai conflict regard the
Panel.

The CEWS is an appendage of the QAU MCPMR and is being integrated
into the AUPSC. It will consist of an “observation and monitoring centre’ that
will be referred 1o as the “Siwation Room’, which will be responsible for data
collection and analysis.™ It is envisaged that the CEWS will be linked to sub-
regional conflict mechanisms including the ECOW AS Mechanism, the SADC
Organ, and the IGAD conflict mechanism. The CEWS will supply the Commis-
sion (AU Secretariat) with timely information and analysis ‘to advise the Peace

fhid., an 1101}
fbid., art. | 1{4h
fhid., art. 11{2)
Thid

African Peace Protocol, supra note 2, an. 11(5)
fhid_, art. 12{Z)a).
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and Security Council on potential conflicts and threats to peace” and recommend
courses of action with the purpose of taking carly action.™

The ASF is arguably the most important organ in the AUPSC framework.
It will be a rapid deployment force ‘composed of standby multidisciplinary
contingents, with civilian and military components’.® AU member states will
be responsible for establishing standby contingents for AUPSC peace-support
operations and intervention.”’ It is sanctioned to conduct several types of
operations, including:

I. [O]bservation and moniloring missions:™

2. [O]ther types of peace suppon missions;™

3. [Mmervention in a member stale in respect of grave circumstances or at the request
of a member state in onder 10 restone peace and security, in sccondance with Article
A(h) and (j) of the Constitive Act?™

4. [Plreventive deployment in order to prevent (i) a dispute or a conflict from es-
cilating, (i) an ongoing violent conflict from spreading o neighboring areas or
siates, and (iii) the resurgence of viokence after parties 10 a conflict have reached
an agreement;™

5. [Pleace-building, including posi-conflict disarmament and demobilization;™

6. [H]umanitarian assistance o alleviate the suffering of civilian populations in conflict
areas and suppon efforts to sddress major nafural disasters;™ and

7. [Alny other functions as may be mandated by the Peace and Security Council or
the Assembly.™

While undertaking these functions, the ASF is supposed o cooperale with
the UN and iis agencies and other relevant inlernational and regional
organizations, national authorities, and nongovernmental organizations.™ The
sirategy and modus operandi for ASF missions will be approved by the AUPSC

Ihid., art. 12(5).

dbid,, art, 13(1).

Ihid., am. 13(2)

African Peace Protocol, supra note 2, art. 13(3a).
M, ar. 13(3hbL

Thid., art. 13(3Mc).

Iid., an. 13(3Wd).

Ihid., ant 13{3pe).

African Peace Protocol. supra note 2, art. 1330,
Ibid., ar 13(3Mg).

Thid., art. 13{4).
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on the recommendation of the AU Secretariac™ A Special Representative of
the Chairman of the Commission will head ASF missions,” and a Force Com-
mander, who will repont 1o the Special Representative,™ will coordinate and
direct ASF operations.” The AUPSC Protocol also provides for a Military
Staff Committee that will provide military and security-relaled advice to the
AUPSC and liaise with the Force Commander.*

Although on paper the lines of authority are prescribed in the Protocol, only
time will determine whether the AUPSC will be able to deal with the numerous
and complex issues involved with managing peace operations, let alone the
heated geopolitical antagonisms that often surface in African peacekeeping
operations.

3 LIKELY IMPACT AND MAJOR STUMBLING BLOCKS
31 Likely Impact

This section considers the impact of the AUPSC Protocol and the main
stumbling blocks that will need to be addressed, including transregional conflicts
of law.

Although in operational terms it is too early 10 consider the impact of the
AUPSC Protocol on Africa’s collective security landscape, it is not premature
1o assess the efficacy of its proposed structure, There can be no question that
the AUPSC will, at least initially, suffer from the same resource and logistical
inadequacies as its predecessor, the OAU Central Organ™MCPMR. The new
ALl law of intervention, which obligates it 1o forestall conflict = by coercive
means if necessary — presents enormous political, economic, and logistical
challenges, not to mention issues related to the rate and consistency of interven-
tion that will no doubt surface, given the numerous protracted conflicts that
need intervention on the continent. For example, while the AU sought 1o end
the crisis in Burundi in 2002* through preventive diplomacy and peace-

Ibid,, art, 13(5).

Ibid., an 1M6).

African Peace Protocol, supra note 2, art. 13(7).

ibid., an. 13(6), (7).

Mhidl., art. 138412}

Report of the Secretary-General to the Security Council on the Situation in Burundi
(18 Nov. 2002), UN Doc. S/2002/1259 (2002), p. 1.

AEIZEESE




226 Jeremy I Leviti

observation missions, it wrestled with ways and ultimately did very little 10
diffuse conflict in Liberia during the same period™ — while the latter country
perhaps was in greater need of intervention. However, if its initial handling
of the crisis in Darfor, Sudan is any indication of its evolving capacity and
willingness 1o manage conflict, the AUPSC’s future may indeed be promising.

From a structural standpoint, the AU's new collective security framework
will have greater longevity and legitimacy than prior QAU conflict mechanisms
because of its robust mandate to enforce peace — authority lacking in those
organizations that preceded it.” Only nine years after the institution of the
OAU MCPMR., the mandate and approach that underpinned its creation was
overhauled with the adoption of the AUPSC Protocol in July 2002. Again, this
is partly due 1o the MCPMR s limited mandate = which did not include conflict
management or intervention = bui also iz due to the impact of conflict on
African development generally.™ African leaders also seem 1o recognize that
new solutions are necessary to curb the devastating effects of civil conflict on
African people, and that sovercignty is no longer a shield from intervention
when human suffering exists on a great scale. As Nsongurua Udombana rightly
points out:

The QAL Central Organ sanctioned many observer missions and newtral investiga-
fions during the past decade with the imention of moving Wwwards a larger LN,
missiomn as well as o demonstrate an A frican commdtment commensurate with that of
the United MNations. But where has all this left Africa? Today, more than & dozen
conflicts, both old and new, still mvage the continent, a clear indication that current

methods do not sufficiently lackle the problems. [s it not time o iry other solu-
tions T

The AUPSC is another solution. African leaders have consciously and willingly
contracted away sovercignty for greater aspirations of peace, security, stability,
and development. Such a course of action was not imaginable a decade ago.

%6 1 Levilt, “It’s Time America Comes io Liberia’s Assistance’, Chicage Sun Times, 6
June 203, 2TA.

97 The OAL Central Organ only permitted and equipped the MCPMR to launch non-
military pesce observation missions.

w [Once staned, civil wars retard economic and social development and aggravale poverty
= completing the vicious circle of conflict poverty, and exclusionary politics.” World
Bank, Can Africa Claim the Twenty-First Century? (2000), p. 58,

@ M) Udombana, “Can the Lespard Change iis Spois? The African Undon Treaty and
Human Rights®, (2002) 17 American University Iniernational Law Review 1177, 1224
(emphasis sdded).
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The AU's proposed colleclive security framework is more democratic,
ransparent, and inclusive than thal of its predecessor. Under the AUPSC
framework, the regional conflict mechanisms of regional bodies such as
ECOWAS, SADC, and IGAD “are part of the overall security architecture of
the Union™.'"™ In this context, the AU commits itself to *harmonize and co-
ordinate” and partner with regional mechanisms to achicve peace," security,
and stability on the continent through the exchange of information and
analyses," and the establishment of ‘lisison offices’ in the regional mechan-
isms."™ It also seeks o work more closely with the UN, panticularly the
UNSC, and other international organizations in the ‘promotion and maintenance
of peace, security and stability in Africa’." Better cooperation among African
conflict mechanisms and between the UNSC and the AU should fast-track
African crises on the UN agenda — which may result in more concerted action.

State actors are nof the only beneficiaries of the AU’s new security frame-
work. The Pan-African Parliament has gained a type of quasi-oversight function
over the AUPSC, requiring the latter 1o ‘maintain close working relations with
the Pan-African Parliament”;'" submit reports 1o the former on request, in-
cluding a separate annual report on the ‘state of peace and security in the
continent";"™ and ‘facilitate the exercise by the Pan-African Parliament of
its powers' under the Protocol to the Treaty establishing the African Economic
Community."” The AUPSC also seeks ‘close cooperation’ with the African
Commission on Human and People’s Rights (Commission) ‘in all matters
relevant to its objectives and mandae’." The Commission will notify the
AUPSC of any information relevant to its objectives and mandate.'™ The

100 African Peace Protocol, supra note 2, an. 161).

o0 M., art. 1&(1a).

e Mhid., art. 16{4),

103 Thbid., art. 16{E). Regional mechanisms are also “encouraged’ to establish linkson offices
al the Commission. fhid.

Iow T, art. 1T{1).

105 African Peace Protocol, supra note 2, art. 1801

106 fhid, art. 18(3).

107 fbid., art. 18(3). One of the key objectives of the Pan-African Parliament is 10 *promate
peace, security and stability” throughout Africa. Protocal 10 the Treaty Establishing the
African Economic Community Relating to the Pan-African Parliament, 2 Mar, 2002,
ar. 3(5), available at hip:/fwww.iss.coza/AFRegOrgfunity_to_union/pdfsfoauireaties’
pop_profocol.pdf (kast visited 12 Feb, 2005).

i African Peace Protocol, supra note 2, an. 19,

0% fbid., art. 19. Yet it is unclear how and in what form the Commission will “bring to
the attention’ relevant information io the AUPSC,
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recognition of the Commission in the AUPSC Protocol is an important develop-
ment because it recognizes and codifies the link berween deadly conflict, human
rights violations, the law of intervention, and regional security policy in Africa.

Another important aspect of the AUPSC framework is its commitment o
engage with civil-society organizations — and the obligation of the AUPSC o0
‘encourage non-governmental organizations” and any other type of ‘community-
based” organizations, *particularly women's organizations, 1o participate actively
in the efforts aimed at promoting peace, security and stability in Africa’.'®
The recognition of the importance of civil-society actors in the AUPSC Protocol
is a progressive development considering that African governments historically
have been very wary of them. Taken together, the inclusive approach to conflict
management outlined in the AUPSC Protocol may enable it to more easily
promote and build institutional trust among stakeholders during conflict, in-
cluding combatants, the AU, the UN, regional conflict mechanisms, and civil-
society instilutions.,

However, before the AUPSC can function efficiently, it will need to address
several structural faults and operational deficiencies. The major structural
impediments needing urgent attention concern regional conflicts of law between
the UN and the ALl on the one hand, and among African regional organizations
and the AU on the other. The operational deficiencies concern the severe lack

of resources, military assets, and logistics capability of the AU and its member
Slales.

32 AUMUN Stumbling Blocks

The major siumbling blocks that have gone virtually unnoticed by the AL
leadership concern conflicts of law between the AU and the UN on the jus ad
bellum, This section will examine two sets of stumbling blocks between the
Organizations.

The first stumbling blocks between the AU and the UN arise within the
AUPSC Protocol. Under Article 16 the AUPSC devolves to itself the *primary
responsibility for promoting peace, security and stability in Africa’,'" but
in Article 17 it commits itself to ‘cooperate and work closely with the UNSC,
seemingly recognizing that the UNSC *has the primary responsibility for the

100 M., art. 20 Civil-society organizations may even be invited to address the AUPSC.
110 M., met. 1600) (emphasis added).
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maintenance of international peace and security’.' These provisions
are somewhat contradictory: it is not clear whether the AL has reserved for
itself primary responsibility for peace and security in Africa rather than leaving
it to the UNSC. Notwithstanding, nothing in the AL Constitutive Act or in the
AUPSC Protocol explicitly requires the AU 1o seek prior suthorization from
the UNSC before authorizing or launching interventions.”? The decision not
o include such language in the Protocol, according to a senior AU official,
‘was 8 conscious decision by AU leaders due 1o the debacles in Somalia and
Rwanda so the Assembly decided not to bind themselves o rules and sysiems
that have failed Africa, or the policy prescriptions of cerain powers’.'™
Although AU leaders recognize that in an ideal world the UNSC should take
primary responsibility for maintaining international peace and securily in Afrca,
the UN's peacemaking record on the continent has been shamefully poor,
particularly with respect to the permanent members of the UNSC.'"* Hence,
interestingly, Article 17(2) of the AUPSC Proiocol, which deals with the rela-
tionship between the AU and UN, states:

Where necessary, recourse will be made to the Uniied Nations 10 provide the
necessary financial, logistical and military support for the African Unions' [sic]
activifies in the promotion and mainenance of peace, security and stability in Africa,
in keeping with the provisions of Chapter VII1 of the UN Charter ... "™

Although Article 53(1) of the Charter requires that ‘no enforcement action shall
be taken under regional arrangemenis ... without the authorization of the Security
Council’,'"” the AU does not directly acknowledge this provision and obliga-
tion, but rather acknowledges Chapter VII as a whole. Taken wogether, Articles

1z Fbid., an. 17(1). Article 24 of the UN Chaner stipulates that “[ijn order to ensure promypt
and effective action by the United Mations, its Members confer on the Security Council
primary responsibility for the madntenance of inlermational peace and security, and agres
that in carrying out its duties under this responsihility the Security Council acts on thelr
hehalf”, UN Charter art. 24.

113 This is in stark contrast with SADC law, which requires UNSC suthorization beforne
embarking on peacekesping operations.

114 Telephone interview with Senbor AL Official, AU Office of the Legal Counsel (4 Feb.
2003).

115 The failure of the UM to forestall conflict in Liberia (1990), Rwanda (1994), Sierma Leone
(1947), Central African Republic (1997), Guinea-Bissau { 1998), Lesotho (1 998), Congo
(1968}, Guinca (1999}, Cite d"Ivodre (2003}, and Liberia (2003) are just o fow examples.

116 African Peace Protocol, supra note 2, art. 17(2) (emphasis added),

117 UN Charter ant. 53(1).
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4(h) and (j) of the Constitutive Act' and Articles 4(j) and (k),"* 6(d),'*
Tiekg)™ 16010, and 17(1) and (2) of the AUPSC Protocol'™
reveal that while the AU acknowledges the ‘primary’ role of the UN in
maintaining international peace and security,” particularly in Africa, i
reserves the right to authorize interventions in Africa — secking UN involvement
‘[wlhere necessary’,'™

The pro-intervention language in the AU Constilutive Act and the AUPSC
Protocol presents a dilemma because they arguably conflict with Articles 2(4)
and 53(1) of the UN Charter.'* This places both AU instruments in conflict
wilh UN Charter Article 103, which states that “[i]n the event of a conflict
between the obligations of the Members of the United Nations under the present
Charter and their obligations under any other international agreement, their
obligations under the present Charter shall prevail’.'” On the issue of regional
intervention and Article 103, Rudolf Bernhardt comments:

[T]f the members of a regional arrangemeant, of even Iwo States, agree thal in case
ol internal disturbances or other evenis within one of ihe Staies concermed, the other
Sume(s) can imervene with military forces without the consent of the de jure or
de facte government, the compatibility of such a special agreement [e.g., AU
Constitutive Act and ALUPSC Protocol] with the Charter becomes doubifil and misst

18 Constitutive Act, supra note 11, an. $hi-(j.

11¢ African Peace Protocol, supre note 2, art. 4(j)-k).

130 Thig., art, Gid).

121 dbid., art, Tick(gl.

iXr Thid., art. 16{1).

123 Thid., art, IT(1}-(2)

124 African Peace Protocol, supna mode 2, art, 17(1).

125 Mgl art. 17(2). Here, the AU ssems 1o view Article 52 of the UN Charler as an iinde-
pendent provision unhindered by the “pre-nathorization” requiremendt in Ardcle 53, It
also nppears to reserve the right to be the sobe arbiver of authorizing interventions vis-a-
vis other African conflict mechanisms and states, See UN Charler arts. 53-33,

126 Artiche 2(4) requires that *[a]ll Members shall refrain in their inemational relations from
ihe threat or we of force agains he lerritorial integrity or political independence of
any stabe, or in any other manner inconsistent with the Purposes of the United Mations”,
UN Chanier an. 2(4). Any such conflicts of law between AL low and Anticle 2(4) may
be limited to interstate conflict, because intrastate conflict is arguably out of the reach
of the Charier's provision. Yeram Dinstein, War, Aggression and Self-Defence (2002),
p- B0

127 UN Charter art. 103, Article 30 of the Vienna Convention on the Law of Treaties also
recognizes the supremacy of Aricle 103 of the UN Charter, Vienna Convention, supra
e 23, art. 30,
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in principle be denied. Here, the territorial integrity of all States and the prohibition
of the use of force are at stake. An agreement permitting forceful intervention would
hardly be compatible with the Charter and would fall under Article 103.'®

While Bernhardt may be correct in doubting the compatibility of regional
intervention agreements or provisions with the UN Charter, this does not
necessarily mean that they are not lawful or valid, nor does it mean that they
must in principle be voided or suspended in whole or in part. This is true
because African stale practice and the resulting intervention-based treaty law
developments - panicularly Articles 4(h) and (j) of the Constitutive Act and
the AUPSC Protocol - are not in fact inconsistent with the Chaner's schemata.
Both instruments recognize the primacy of the UN in maintaining international
peace and security, and both reinforce its core mission: keeping international
pesce through regional action in accordance with Arnticle 52 of the Charter.
Furthermore, acting under its Chapter VII powers, the UNSC has retroactively
authorized African regional imterventions taken under the awtharity of hardened
regional customary law that has been codified into reaty.'®

In this sense, the conflicting African interventionist treaty law indefinitely
prevails over Article 103 and dependent provisions. Article 103 seems to create
an exception for African interventionist treaties'™ - io argue otherwise is 1o
assert that the UNSC violated Article 103 by authorizing ex post facto interven-
tions prohibited under Article 103, a difficult claim 1o make given the broad
discretionary powers of the UNSC. Furthermore, the AU’s position fills a gap
in UN law and complements Article 2(7) of the UN Charier concerning UN
involvement in intrastate conflicts, in which the framers of the UN did not
envisage Lhe Organization involving itself. The Charter explicitly prohibits the
organization from intervening in ‘matters that are essentially within the domestic
Jurisdiction of any state” without prejudicing the ‘application of enforcement
measures under Chapter VII".'"™

128 R. Bernhardt, *Artiche 103", in: Simma et al. (eds.), The Charrer of the United Navions:
A Commenary (3002), p. 1297 (emphasis added).

129 The retroactive authorizations of BOOW AS 10 restore pesce in Liberia and Sierra Leone
through, among others, UMSC Resolutions TE8, 866, and 1132, respectively, are cases
in point, See genenally, Levitt, *African Interventionist States’, supra note 20. Moreover,
it can be argued that nothing in the travaus préparatoires of Article 103 indicates that
it applies to codifaciory as opposed o legislative reaties,

130 The same logic or analysis applies 1o ECOWAS law.

131 UM Charter art. 27T
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The approach taken by the AU is in accord with customary international
law use-of-force developments, namely, the hardening and mainstreaming of
the doctrine of humanitarian intervention into treaty law and the wider corpus
of international law, In the post-Cold War era, this doctrine has largely been
generated from African stale practice (see Tables 1 and 2);'" the UNSC's
ratification of African interventions:'™ and military action taken by the North
Atlantic Treaty Organization (NATO) in Kosove in 1999.'

Table 1: Selected African Military Interventions, 1990-2003

Group'™ Place of Intervention Year of Length of
" Intervention Mirsion®
ECOMOG Liberia | eso 8 years
MISAB Central African Republic (CAR) | 1997 9 months
ECOMOG Sierra Leone 1997 2 years
ECOMOG Guinea-Bissau 1998 1 year
SADC Liznoithen 1998 1 meomith
ECOMOG Cite d'Ivoire 2003 present
ECOMIL Liberia 20003 present

¥ These are conservative estimales hecause the ECOWAS and MISAEB mizsions were
later converted into UN-sanctionsd operatbons,

Table 2: Non-Humanitarian Legal Forcible Military Interventions by Individual African
Srares

Lrare Place of Intervention Year of Interveniion Length of Mizssion
Migeria | Sierra Leons 1997 3 months
Senegal | Guines-Bissau 1998 & months
Guinea | Guinea-Bissau 1998 | & months

1% The ECOWAS interventions in Liberia {1990-97), Sierra Leone (1997-2000), Guinea
(20000, Guinea-Bissau (2001), and Cite o lvgire (2002); the SADC inervention in
Lesotho (1998); and the MISAB and CEMAC interventions inm the Central African
Republic in 1996 and 2003, respectively,

i1%% See gemerally Levitt, "Humanitarian Imtervention’, supra note 20 Leviti, ‘African
Interventionist Suaes’, note 20,

13 [ Kriisiotis, “The Kosovo Crisis and HATO's Application of Porce Against the Federal
Republic of Yugoslavia®, (20000 49 International and Comparative Law Quartery 330,

134 The acromyms sipndfy the following: Economic Community of West African States
Cease-Fire Monaitoring Group (ECOMODG); Mission for the Implementation of the Bangis
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These interventions have solidified and further evolved the jus ad bellum, which
the AU has codified in the Constitutive Act and the AUPSC Protocol.

The second set of stumbling blocks is found in the differing laws of inter-
vention prescribed in AU and UN Charter law and customary international law,
Under UN law and general and customary international law, the threat or use
of force by a state or group of states in another state for purely humanitarian
purposes is unlawful and a breach of the target state’s political independence
and lerritorial integrity, absent thai state’s consent or explicit avthorization from
the UNSC."™ Many scholars consider intervention taken outside of these para-
meters, regardless of its humanitarian motives, o be unlawful."" This is large-
ly because, until recently, states have sirictly interpreted and adhered 1o the
international law doctrine of state sovereigniy and the principle of non-interven-
tion in the internal affairs of states. On this point, Dino Kritsiotis states:

Constructed as s basic legal proposition, the right of humanitarian intervention - that
is, the transnational application of force by statles under the banner of humaniiarian
concern - challenges the fundamental doctrine upon which the contemporary syssem
of international law operates: the doctrine of state sovereignty and the concomitant
principle of non-intervention in the internal affairs of states.'™

Notwithstanding, those who subscribe to the non-interventionist position are
at a loss o explain the UNSC's retroactive authorizations of a wave of seeming-
ly illegal humanitarian interventions that have taken place since the end of the
Cold War.'™”

As mentioned, Articles 4(h) and (j) of the AU Constitutive Act and Articles
Tic) and (f), among others, of the AUPSC Protocol explicitly empower the AU

Agreement (MISABY, Nigerian Poroes Assistance Group (MIFAG); and South African
Development Community (SADC),

136 See generally H. Lauterpacht (ed.), Oppenheim's Inrernational Law (1955), val. 1, §
455 at 305; U. Beyerlin, *Humanitarian Intervention’, in: Dolzer e1 al, (eds.), Encyelope-
dia af Public International Law (1982), val. 3, p. 211 at 212; L. Brownlie, Internarional
Law and the Use of Force by Stares (1963); R. Higgins, “Peace and Security Achleve-
ments and Failures’, (1995) 6 Ewropean Jounal of internanional Law 445; 1. Quigley,
The “Privatisation™ of Security Council Enforcement Action: & Threat 1o Multilateral-
ism', (1996) 1T Michigan Jowrnal af Internarional Law 249, 249.50,

137 fbud.

138 I Kritsiotis, "Reappraising Policy Dbjections to Humaniiadian Intervention’, {1998)
19 Michigan Journal of International Law 1005,

133 The ECOWAS intervenlions in Liberia, Sierra Leone, and Guinea-Bissay are cases in
poinL



34 Jeresiy [ Lewin

Assembly 10 launch and authorize humanitarian interventions.'™ In contrast,
Anicle 2(4) of the UN Charter forbids states in their ‘international relations
from the threal or use of force against the lemitorial integrity or political inde-
pendence of any state, or in any other manner inconsistent with the Purposes
of the United Nations'."" In this context, AU and UN law seem to conflict.
As Yoram Dinstein aptly poiniz out, “the use or threat of force is abolished
in Article 2(4) only in the “international relations” of Member States, Intra-State
clashes therefore are out of the reach of the Charer’s provision'." In the
present author’s view, the AL and other African regional organizations may
lawfully employ force in states 1o forestall intrastate conflict for two reasons:
(1) because general and regional cusiomary international law and treaty law
developments permit it; and (2) because such conflict arguably falls outside
of the jurisdictional mandate of the UN, and UN law does not forbid it.""
Furthermore, as previously mentioned, Article 103 of the UN Charter states
that UN Charter law prevails when there is a *conflict between the obligations
of the Members of the United Mations under the present Charter and their
obligations under any other international agreement®,"* The aforementioned
‘confTict between oblipations” is vital 1o ascertaining and applying the jus ad
bellum and to pertinent wider intermational peace-and-security policy considera-
tions. A simple reading of Arnicle 103 would seem o resolve the issuc —
meaning that UN Charter law would prevail over the interventionist provisions
of AL law, Unforiunaiely, as demonsiraied above, the issue cannot be resolved
so easily. AU law is not simply treaty law, but rather codified regional and
international custom; hence, the UN Charter would not *prevail’ because Article
103 does not apply o conflicts between the UN and customary law. In fact,
during the course of deliberations over Article 103, *[a] formula according 10
which all other commitments, including those arising under customary law,
were [0 be superseded by the Charter, was ultimalely not included’ ' Ap-

140 The law of BEOOWAS maintains a similar position. BCOWAS Protocol, supra mote 3,
ant. 25,

141 UN Charter art. 2(4),

142 Dinsicin, supra nobe |26, at 80,

143 Although the UN does not forbid it, the author recognizes that it is debatable whether
intrastate conflict falls cutside of the jurisdictional mandaie of the UNSC, given the
way in which the UNSC has interpreted its discretionary powers and the language of
Anticle 39 of the UN Chaner since the end of the Cold War, However, such interpreta-
tions may also be viewed as exceptions to the general nule prohibiting such action.

144 UM Charer art. 103,

145 Bemnhardt, supra note 128, a1 1293,
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parently the framers of Aricle 103 were not comforable with it superseding
conflicting customary law developments.

The fact that the UN Charter is silent on the issue evidences the framers”
intent not ko limit the legal efficacy of customary law developments. Moreover,
again, Article 103 is applicable only when there is a “conflict between obliga-
tions’, which cannot be found in this case, given the UNSC's consistent pattern
or practice of retroactively ratifying African interventions," the majority
of which were taken under the anthority of customary international law and
pro-intervention treaties. How can there be a conflict between obligations of
AU and UN law under Article 103 when the UNSC, the guarantor of breaches
of international peace and security, routinely ratifies under its Chapter VII
powers African state practice that otherwise creates conflicting obligations?™
Richard Lauwaars argues that the “only externally binding decisions are de-
cisions of the Security Council concerned with the maintenance of international
peace and security. These decisions clearly fall within the strictures of Article
103 and must be observed by Member States and international organiza-
tions’."* If Lauwaars is correct in asserting that UNSC decisions fall within
the purview of Aricle 103 and must be observed, then pro-interventionist
African treaties (e.g.. AU and ECOWAS law) that serve as the authority for
interventions sanctioned by the UNSC ex posr facte™” also must be observed
rather than viewed in conflict with Anicle 103,'*

This background suppors an argument that the law of intervention in the
UN and the AU form iwo independent norms of international law, based on
the UN Charter on one hand and customary international law and treaty law
on the other. In principle, these norms compete and are juxtaposed, creating

146 Levitt, ‘Homanitarian Intervention’, supra nole 20, ot 373,

147 Mothing in the UN Charter or the fravaur préparaioires of Article 103 addresses the
issue of consequences for breaches of the UN Charter, i.e., “whether incompatible
agreements should be void or merely suspended’. Bembardt, supra note 128, at 1293,

148 B.H, Lawwaars, ‘The Interrelationship Between United Mations Law and the Law of
Other International Organizations™, (1984) 82 Michigan Law Review 1604, 1606,

148 The retroactive suthorizations of ECOW AS w restore peace in Liberia and Slerra Leone
through, among others, UNSC Resolutions T88, 866, and 1132, respectively,

150 It is also imponant (0 pote thal pro-imersention treatics and provisions should not be
looked at in isolation but rther in proximity w0 how they are employed in practice.
particularly when such practice is consistent with the UN Chanter framework, namely,
maintaining Intemnational peace and security.
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normative friction, but in practice they have proven 1o be complementary,™
filling an alarming gap in the international system of peace and security. What-
ever the case may be, the UN's poor peacemaking record in Africa has been
the greatest force in generating competing customary law of inlervention norms
and pro-intervention treaties. Gross deficiencies in the UNSC sysiem have been
the greatest corroder of UN law,

The section that follows will examine the efficacy of the intemational
response 1o the crisis in Darfur, Sudan by paying particolar attention 10 actions
by the AU and the United Mations 1o ascertain the extent o which, if any, the
structural faults and operational deficiencies of the AU, stumbling blocks
berween the AU and UN, and the UNSC's record of inaction in Africa have
impacied their responses o the crisis.

4 THE CASE OF DARFUR, SUDANM
41  Background

The Sudan has been immersed in one of the world's most deadly and long-
standing internal wars for over 21 years. Although civil war between the
Government of Sudan (GoS) and the Sudan People's Liberation Movement/
Army (SPLMYA), which began in 1983 after the breakdown of the 1972 Addis
Ababa agreement, i3 close 1o a final resolution,'™ it has claimed over two
million lives, internally displaced four million people, and caused over 600,000
others to flee across international borders as refugees. Tragically, large-scale
death, destruction, mass internal displacement, refugee flows, famine, discase,
and despair have become commonplace in the Sudan. There is no set of in-
dicators that can measure the socio-political, economic, and developmental
impact of the war on the people of the Sudan, and on neighbouring countries

151 Again, the UNSC ex posr fivcio sulhorization of and co-deployment with BEOOW AS foroes
in Liberiain 1992 through UNSC Resolution 856 demonstrates this poini. See The Unlsed
Mations and the Situstion in Liberta, UN Doc. DPL1668 (1997), p. 35.

152 On 9 January 005, the Sedancse government and the Sodan People’s Liberaton
Movement/Army entered into a landmark comprehensive pesce agreement theonetically
marking an end 10 over two decades of civil war in the country and the beginning of
peace between the north and south. “Sudan: Southern Agreement Raises Hope for
Mationwide Peace’, UN Intcgrated Regional Information Networks (10 Jan. 2005), ar
hitpefiwww. irinnews_org/reportasp TReponl D=44987 (last visited 12 Feb, 2005)
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and the region as a whole; however, it is accurate to conclude that it has
devastated in the most horrific ways generations of Sudanese.

Just as peace between the GoS and SPLM/A appeared on the horizon,
warfare broke out in Darfur in February 2003,'" when two loosely allied,
predominantly black African rebel groups, the Sudan Liberation Movement/
Army (SLA) and the Justice and Equality Movement (JEM), launched a string
of attacks on GoS military installations in the region, particularly in the regional
capital of El Fasher."™ The rebels, who feared being excluded from the power-
and wealth-sharing agreements that were being negotiated by the GoS and the
SPLM/A ("MNaivasha discussions'), took up arms purporiedly to seek an end
to Darfur's chronic social, political, and economic marginalization by the GoS,
and to 'protect their communities against a twenty-year campaign by govemn-
meni-backed militias recruited among groups of Arab extraction in Darfur and
Chad. These Arab “Janjaweed™ militias have over the past year received greatly
increased government suppon lo clear civilians from areas considered dis-
]I:IJ'IJ r_1:l:I

Not only has the GoS coordinated and participated (e.g., by aerial bombing)
in Janjaweed-led attacks against the SLA and JEM, but it has also armed the
former. According to Kenneth Roth, Executive Director of Human Rights
Watch, “the Janjaweed are no longer simply militias supported by the Sudanese
Government’, rather, ‘these militias work in unison with governmeni
troops™.'™ A premeditated scorched-carth offensive by the Go$ including

153 The Darfur region is 35 times larper than Sierra Leone, which hosts one of the largest
UM peace operations,

154 Intemational Crisis Group, Sudan: Now or Mever In Darfior (23 May 2004), 10G Affrica
Rep. Mo, 80 (2004), available o bup:fiwww. icg orglibrary/documemsiafricatom_of_
africaB0_sudan_now_or_never_in_darfur.pdf (last visited 12 Feb, 2005).

155 International Crisis Group, Darfur Rixing: Sudan’s New Crisiz (25 Mar. 2004), 10G
Africa Rep. No. 76 (2004), available ar hitpoliwww crisisweb.orghome/index.cfm Tid=
25504 1=1 (lnst visited 12 Feb. 2005). Traditional conflict between nomadic Arab herders
and black African sedentary agriculturalists has been commonplace in Darfur for many
years. Although the people of Darfur afe predominantly Muskim, the GoS has sought
to spur conflict between the Arab and African groups and mandpulate ethnic tensions
by openly favouring Arab tribes. Given the region’s deprived economic and political
status, this practice has contributed wo popular discontent among Darfur’s three primary
black African groups: the Fur, Zaghawa, and Messalier. The dissatisfaction has ripened
and the situation has inflamed as the periphery considers itself at the mercy of the
tyrannical Khartoum regime, which controls the economic and political assets of the
country, moreover, progress being made betwesn the GoS and SPLMSA have made
Darfurians become more conscious of the needs of the region,

156 ‘Diarfurs Genocide', Africa Rescarch Bulletin 15730 (1-30 Apr. 2004).
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attacks by the Janjaweed have caused sysiematic and indiscriminate killings,
massive displacement, mass rape.'”’ mass destruction of villages, food erops
and water points, and enslavement - all acts prohibited by international human
rights law, international criminal law, and humanitarian law, panicularly the
1949 Geneva Conventions, the 1977 Additional Protocols, and the 1948 Geno-
cide Convention.

The crisis in Darfur may well have birthed the worst humanitarian crises
in the world today."™ During testimony before the US Congress in May 2004,
Charles Snyder, Acting US Assistant Secretary of State for African Affairs,
calegorized the crisis in Darfur as ‘cthnic cleansing on a large scale”;'™ how-
ever, the Stle Department was reluctant to declare that the GoS had commitied
and sponsored acts of genocide even though the circumstances in Darfur merited
it. In December 2003, UN Under-Secretary-General for Humanitarian Affairs
and Emergency Relief Coordinator Jan Egeland referred wo the situation in
Darfur as ‘ethnic cleansing” and a “sysiematic depopulation of areas’ declaring
it the world's worst and most neglected humanitarian crisis."™

Since February 2003, the crisis in Darfur has claimed 70,000 lives and may
claim an additional ‘350,000 in the next nine months, mainly from starvation
and disease. Many more will die if the direct killing is not stopped”."' The
World Health Organization reports that approximately 10,000 Darfurians are
dying each month from starvation and disease in shanty Imemally Displaced
Persans (IDP) camps established by the GoS,

157 Amnesty International, Sudan: Darfur: Rape as a Weapen aff War: Sexual Violence and
s Consegquences (19 July 2004), Al Index AFR 54076/2004, available ar hip:fweb.
amnesty.orgflibraryfindes/engafr340T62004 (last visied 12 Feb, 2005),

I58 “Waking Up 1o the Homor of Darfur’, Africa Analysis, available ar hitpafweb. bexls-
nexis.comfuniverse/document T_m=chdb2 11 1 abSd $ha | She SdabdMS6A08 14 (las visited
17 Ang, 2004),

159 Acting US Assistant Secreiary of State for African Affairs Charbes Snyder, ‘Ethnic
Cleansing in Darfur: A New Front Opens in Sudan’s Bloody War', Testimony Before
the House Inemnational Relations Commiiee (6 May 2004), svailoble ar hatpef
www siae povpfalirlermS23 16, him (last visited 12 Feb, 2005).

163 Press Briefing on Humanitarian Crisis in Darfur, Swdan (2 Apr. 2004) available o bt
www un orgMNewsbrielingsidocs 2004/ egelandbrf, DOC.him (last visited 12 Feb. 2005).
JSee also “Sudan: Interview with UN Emergency Relief Coordinator lan Egeland’, UN
Integrated Regional Information Metworks (2 Apr. 20040, ar httpefwers. irdinnews. org!
report.asp TReporl D=406 | 2 & SelectRegion=Eau_ Africad SeleciCountry=51UDAN (last
visited 12 Feb, 2005),

161 Darfur Combaiants Sill lgnore Sudan Peace Pacts, ABC Mews Inermnational/Beuters
(11 Jam. 2005}, awailabie ai hitpafabenews. go.com/InternationaliwineS oy M d=403613
(last visited 5 Feb. 2005), See aleo Imernational Crisis Group, supra noie 154,
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Approximately 1.7 million people, oot of approximately 6.5 million in the
Darfur region, have been forced from their homes into inadequately managed
and maintained government-controlled IDP camps in Darfur, where they are
scarcely protecied from attack by the Janjaweed and lack basic relief supplies.
In addition, the approximately 230,000 people that have been forced to flee
across the border into Chad as refugees are not safe cither as the “Janjaweed
have followed them, and the resulting clashes with Chad's army threaien 1o
destabilize that country and produce a full-scale intemational war®,'®

The conflict in Darfur not only threatens o destabilize the region and
destroy or permanently shift the delicate social and cultural fabric of seven
million Muslim Darfurians, but it has also created three ‘multiple intertwined
conflicts. One is between government-aligned forces and rebels; in a second
government militia raid civilians; yet a third involves a struggle among Darfur
communities themselves".'" The geopolitical implications of the conflict are
very serious as they threaten the stability of the regimes and peoples in Sudan
and Chad, and have the ‘potential o inspire insurgencies in other parts of the
country”."™ If significant progress is not made in solving the crisis in Darfur,
several hundred thousand more civilians will die from viclence, disease, and
starvation, and the world will bear witness 1o one of the most horrific manmade
humanitarian catastrophes in history,

42  International Responses to the Darfur Crisis'®

The international response to the conflict in Darfur has been slow and
incremental, particularly considering that many nations, including the United
States, have declared the siwation in Darfur a genocide, and given the cata-
clysmic nature of the crisis. The Darfur crisis is the first major test for the
African Union and its Peace and Security Council. It also presents a challenge
for the United Nations in the wake of its disgraceful response to the genocide
in Rwanda. The UN has sought to resolve the Darfur crisis; however, the UNSC
has not laken any decisive action. Although the Uniied States has shown some
2eal in mobilizing international support for the African Union mission in the

162 i,

163 Intermnational Crisis Group, supra note 155,

164 fhid,

155 This section will not be fully developed untll more information and data become avail-
able about the precise scope and character of ongoing AU and UN activities in Darfur.
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country, China and Russia have undermined US action on the Security Council

by allowing strategic economic interests to take precedence over the grave
humianitarian situation in Darfur,

4.2.1 The African Union

The crisis in Darfur may prove to be a watershed in cooperation between a
regional organization, the AU, and the UN as originally envisioned in Article
33 of the UN Charter, given the partnership that has emerged in seeking an
end to the conflict in the country. Nevertheless, the UN Secretariat has not been
able to musier the necessary international support or diplomatic muscle o
forestall the crisis.

The Executive Council of the Ministers of the AU formally became
appraised of the crisis in Darfur in March 2004, and immedialely supported
mediation efforts undertaken by Chad to resolve the conflict. Without delay
the AU dispatched its Special Envoy for the Sudan to support the Chadian
mediation team. On 8 April 2004, under the auspices of President Déby of Chad
and the chairperson of the AU Commission, the GoS, SLA, and JEM signed
a comprehensive Humanitarian Ceasefire Agreement on the Conflict in Darfur
{HCACD) and a Protocol on the Establishment of Humanitarian Assistance in
Darfur (PFEHAD)."™

The HCACD, among other things, provided for a cessation of hostilities,
including the nevtralization of armed militias by the GoS; the creation of a Joint
Commission and a Ceasefire Commission with international panticipation; the
release of all prisoners of war and other detained persons; and the creation of
the conditions for the free flow of humanitarian assistance to displaced persons
and other civilian victims of the war.'®

156 Humanitarian Ceasefire Agreement on the Conflbct in Darfar, 8 Apr. 2004, available
i hnpaifwonw darfurinformation comcl_ceasefire_agreement.shiml (kast visiied 12 Feb,
H005) [hereinafier HCACD); Protocol on the Establishment of Humandiarian Assistance
in Darfur, § Apr. 2004, available ar htp:iwww.iss.co.zaf AFfprofiles/Swdsn/humanpot.
palf {las wisited 12 Peb, 2005) [hereinafier PEHAD]. The AL and Chadian Medistion
Team negotiated other imponant agreements that reiterated and reinforced the HCACD
and PEHAD, including the 25 April 2004 Agreement between the GoS and the SFLM
and JEM, and the 28 May 2004 Agreement with the Sudanese Parties on the Modalities
fior the Establishmeni of the Ceasefire Commission and the Deployment of Observers
in the Darfur,

167 HCACD, supra note 166, provision 18
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The PFEHAD hinds the warring parties to abide by the international rule
of law, including human rights law, refugee law, and intcrnational humanitarian
law norms. The Protocol stresses the imperative that the GoS, SPLM/A, JEM,
and relief agencies recognize and adhere to humanitarian and human rights
principles, along with the corollary iniemational principles of impartiality,
ncutrality, accountability, and transparency. The PEHAD also stresses the
importance of the free movement of and access 1o humanitarian relief workers,
the return of displaced persons and refugees and, perhaps most important, the
institution of protective measures to ensure that victims are not deprived of
humanitarian assistance or made the subject of attacks.'*

Although the HCACD and PEHAD seem to have brought some semblance
of hope and peace and security to Darfur, the situation continued (0 worsen
as the GoS, through the Janjaweed militias, intensified its scorched-earth policy
against the blacks of Darfur. In response, AUPSC issued a communiqué on
25 May 2004, requesting the Ceasefire Commission to ‘take all sieps deemed
neccssary to ensure an effective monitoring of the Humanitarian Ceasefire
Agreement of April B, 2004, in particular, through the deployment of an
Observer Mission, with the required civilian component and, if necessary, the
protection element, to support the work of the Ceasefire Commission®."™ The
25 May communiqué clearly interprets the ‘protection element” as both force
protection and the protection of civilians in harm's way in accordance with
Anticle 8 of PEHAD. On 4 June 2004, the various stakeholders in the Darfur
crisis entered into the Staius of Mission Agreement (SOMA) on the Establish-
ment and Management of the Ceasefire Commission in the Darfur Area of the
Sudan (CFC}), which is primarily concerned with coordinating investigations,
verifications, monitoring compliance in accord with the HCACD and PEHAD,
reporting on violations of the Agreement and, if necessary, force protection.'™
After the establishment of the CFC, the AU began 10 play a prominent and
decisive role in managing the crisis in Darfur - largely due 1o the skill of AU
mediators, the respect they had amongst the warring parties and, albeit small,
their constant presence on the ground.

183 See FEHAD, supra note 166,

169 See Repont of the Chairperson of the Commission on the Situation in Darfur (The Sudan)
(4 July 2004), PSCMIN/2(XIT), available a hapeifww iss oo za/AF/RegOrglunity_to_
undon/pdfsicentong/PSC/0T 4 darfurrep.pdf (last visited 12 Feb. 2005).

1 Agreement on Humanitarian Ceasefire on the Conflict in Darfur-Status of Mission
Agreement (SOMA) on the Establishment and Management of the Ceasefire Comamission
in the Darfur Area of the Sudan (CPC) (4 July 2004) (on file with aathor).
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In June 2004, the AUPSC assumed the leadership role in secking an end
to the crisis in the Sudan; on 4 July 2004, it issued a communiqué expressing
its concern about violations of human rights by the Janjaweed and reiterating
the need to bring to justice human rights violators." By July 2004, the con-
flict in Darfur had cavsed the deaths of approximately 30,000 black Darfurians,
the majority being civilian women and children. Unforiunately, during this same
period the AUPSC tragically and incorrectly noted that ‘even though the crisis
in Darfur is grave, with the attendant loss of lives, human suffering and de-
structions of homes and infrastructure, the situation cannot be defined as geno-
cide"."™ On 5 July 2004, Sam Ibok, director of the AU's Peace and Security
Division, commented that *we [the AU] cannot describe what was happened
in Darfur as genocide, but it has the potential of deteriorating or degenerating
into something quite serious’."™ The unwillingness of the AU even to declare
= let alone “describe’ = the crisis in Darfur as genocide was again reiterated
by the Assembly of the AU, the Union's foremost political organ, at its Third
Ordinary Session in July 2004, in Addis Ababa.

Monetheless, in a 27 July 2004 communiqué, the AUPSC interpreted pre-
vious agreements, communiqués, and understandings of the AU to include
within the mandate of the protection force “the protection, within the capacity
of the Force, of the civilian population’."™ Most important is the request of
the AUPSC to the Ceasefire Commission Chairperson to design a plan that
entails the launching of a “full-fledged peacckeeping mission with the requisite
mandate and size 1o ensure the effective implementation of the Ceasefire Agree-
menl, with particular emphasis on the disarmament and the neurralization of
the Janjaweed militia, the protection of the civilian population and the facilita-

171 See Communiqué of the Twelfth Meeting of the Peace and Security Council (4 July
2004, PSCAIMNACemmunn. (X1, avellable ar hetpfaww. afes-ue onong AL Nsumemat %
20200l exclCommuniquC3I%A % 2)_Eng.pdf (last visited 12 Feb. 2005).

172 fhid,

173 A Mitchell, ‘Group to Send Peacekeepers 1o Sudan Area’, Associared Press Slories,
3 July 2004, available ar eip:myheno comdmyheroheno. sspherc=Sudan_Peaceksspers_
AF (last visited 12 Feb, 2005). See also "Sudan: African Unlon o Send Protection Fance
o Darfur’, UN Imegrated Regional Information Networks (6 July 20043, available ar
hetpatfwvew. globalsecurity org'military 1ibrany news D000 mil -040 T6-irin(] m {last
visiied 12 Feb. 2005).

174 Communiqué of the Thineenth Meeting of the Peace and Security Council (27 July
2004}, PRCPRAC omm.(XI11), para. &, available ar btp:fsplmioday. com/modules.php?
mames=Mewsdkfile=print&sid=2843 (last visited 12 Feb. 2005) [bereinafier Thineenth
Meeting Communqué].
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tion of the delivery of humanitarian assistance’.'™ The aforementioned request
is bold because the GoS has rejected the notion of any AU-expanded mandate
to include peacekeeping, on the basis that it is solely responsible for protecting
its citizens. Hence, the AU has diplomatically skirted around the issue by using
the lerm “protection force’ rather than peacekeeping force.

On 30 July 2004, the UNSC adopted Resolution 1556 demanding that Sudan
disarm the Janjaweed militias."™ The Resolution placed a comprehensive
weapons and ammunition embargo on the country and endorsed AU plans to
deploy a protection force. The AUPSC in turn requested the CFC Chairperson
1o, among other things, submit a plan o *bring o justice the perpetrators of
human rights violations”.'"” In September 2004, as pant of the CFC operation
and the African Union Mission in the Sudan (AMIS), the AU deployed approx-
imately 125 AU monitors, supported by a protection force of 310 troops com-
prised of soldiers from Rwanda (155 troops) and Nigeria (155 roops).'™ The
United States hired a private contractor to set up the AMIS mission base and
provided it with logistical support.'™ Neventheless the AU recognizes that,
although *‘AMIS" initial deployment has been useful, its effectiveness has been
constradned by its small size as well as logistical challenges'."™ The AMIS
has not been able to foresiall the on-again, off-again fighting and ceasefire
violations of the GoS, Janjaweed militias, SPLM/A, and JEM, making the
humanitarian relief effont difficult.

Between Sepiember and December 2004, the CPC issoed over a dozen
ceasefire violation reports. The reports indicate that the bulk of violations have
been commitied by the GoS and its Arab militias,"™' As a result of the numer-

175 Mg, para. 9 (emphasis added).

1w 5C Res. 1556, UN Doc. SRESS1556 (2004),

177 Thireenth Meeting Communiqué, supre note 174, para. 11.

it Repon of the Chairperson of the Commission on the Siwation in Darfur, Sudan (30
Ot 2003}, para. 17, PSCPRA20CVIT, avaliable ar hitp:itvwww africa-undon. org™ews_
EventaAC ommmuniguSeC 35 A s Fepors T 0 9% 20 D fur S 0205 3 o T 202004, pdfi{last
visited 12 Feb. 3005) [hereinafier Commission Chairperson Repori]. See alse US
Secretary of State Cobin L. Powell, “The Crisis i Darfur®, Testinony Belone the Senate
Foreign Relations Commities (9 Sept. 2004); *East Africa: Eleven Mations o Provide
Troops to ALl Standby Force', UM Integrated Regional Information Metworks (10 Sepl
20, ar hitpuifewea ininnews.ongfreportaspTReportlD=431
S DGreat_LakeafSelectCoumry=EASTR2I0AFRICA (last visited 12 Feb, 2005),

17 Commission Chairperson Report, supra note |79, para. 21.

180 fhid,, para, G4,

161 African Union Ceasefire Commission Repors (Sept.-Dec. 2004), available ar hoip:f
www africa-union. orgMARFURMomedar, him# (last visited 12 Feb, 2005).
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ous ceasefire violations, on 17 September 2004 the AUPSC adopted a com-
munigqué urging the GoS, JEM, and SPLM/A to comply with the HCACD and
cooperate fully with the African Union.'™ The communiqué also reguesied
the CFC to move quickly to develop a plan for the expansion of the AMIS.
The UNSC followed suit by adopting Resolution 1564 on September 18, ex-
pressing “grave concern at the lack of progress’ with the security situation and
the *protection of civilians’, *disarmament of the Janjaweed militias and identifi-
cation and bringing to justice Janjaweed leaders for human rights and inter-
national humanitaran law violations in Darfur’.'"™ Resolution 1564 also
declared that the GoS had not fully complied with its obligations under UNSC
Resolution 1556 and earlier ceasefire agreements, and threatened to levy addi-
tional sanctions against i.'™

On 20 October 2004, the AUPSC adopted yet another communiqué em-
powering the AMIS o ‘monitor and observe compliance” with the HCACD
and all other relevant agreements, "assist in the process of confidence-building”
and *contribute 1o a secure environment for the delivery of humanitarian relief”
and the ‘improvement of the security situation throughout Darfur'.'™ This
includes, among other things, ceasefire monitoring, the investigation of ceasefire
violations and, most importantly, the protection of civilians “under imminent
threat and in the immediate vicinity”."™ What is more, the AUPSC authorized
the expansion of the AMIS mission *to consist of 3,320 personnel, including
2.341 miliwry personnel, among them 240 observers, and up to 815 civilian
pl:h]ii.‘t'.'"

On 9 November 2004, the Go§, SPLMVA, and JEM entered into two ALl-
brokered protocols relating o the improvement of the humanitarian and security
situations in Darfur., The protocol on the improvement of the humanitarian
situation in Darfur recognizes that assistance from the international community

152 Communiqué of the Sixteenth Meeting of the Peace and Security Council (17 Sept.
2004}, PSC/PRAComm. X V1), available o1 hitpiferaow africs-union.orgM™ews_Events/
CommunigquRCITAS ] TR I0Sept % 20C ommuniquC3 % AT, pdf (last visiled 12 Feb,
2005),

13 5C Res. 1564, UM Do, SRESS 564 (2004), pmbl.

B4 M, para. 1.

s Communiqué of the Seventeenth Meeting of the Peace and Security Council (20 Oct,
2004, para. 4, PECPRACommu(X VI, available ar hoipaferww africa-unionorgMTews_

i S nmmumicqu 3% AP Eng Fo 20200 Moo % R0 pdi
{last visived 12 Feb. 2003
186 Ihid,, para, 6,
187 fbid, para. 7.
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is cssential to ending the conflict, and provides for the free movement and
access of humanitarian works 10 vulnerable populations and the protection of
civilians — especially IDPs and refugees — against attacks, threats, and intimida-
tion."™ The protocol also calls for the strengthening of the AMIS mission,
appeals 1o donors to increase assistance Lo the UN and other humanitarian
organizations, and welcomes the deployment of UN human rights monitors in
the country.'"™ The parties at conflict also agree 1o establish a Joint Human-
itarian Facilitation and Monitoring Unit under the authority of AMIS (compris-
ing UM and Joint Commission members) 1o ensure that the provisions of the
protocol are implemented and to seck ways to build trust and confidence among
combatants, ™

The protocol on the improvement of the security situation in Darfur obligates
the warring parties to ensure an effective ceasefire by refraining from all hostil-
ities and military actions and by sharing information (i.e., transparency) with
the CFC/AMIS.™ Under the protocol the parties also commit themselves
to release all detained persons; cooperate with the International Commitiee of
the Red Cross and adhere to international humanitarian law; and build con-
fidence and trust among themselves and local communities."™ The protocol
requires the GoS o ‘neutralize and disarm the Janjaweed/armed militias®,'™
and refrain from recruiting children as soldiers or combatants."™ In this con-
text, the GoS, SPLM/A, and JEM agree to cooperate with the AU in the en-
hancement of AMIS operations.

As of January 2003, the AU had yet 1o deploy an expanded AMIS and the
warring parties had not abided by the terms of the N'Djamena agreement or

18 Protocol Betwesn the Government of the Sudan (Go5), The Sudan Liberation Movement/
Army (SLM/A) and the Justice and Equality Movement (JEM) on the Improvement
of the Humanitarian Sitation in Darfur (% Nov, 2004), paras. 1-2, available ar hepef
www. globalsolutions org/programs/peace_security/peace_opsieonflictsSudan_Artickes!
Darfur_HumamitarianAcceas_Protoool pdfl (last visited 12 Feb, 2005).

& [hbid, para. 3.

190 [hid., pars. 4.

1%1 Protocol Berween the Government of the Sudan {GoS), The Sudsn Liberation Movement/
Army (SLM/A) and the Justice and Equality Movement (JEM) on the Enhancesmsent
of the Security Simation in Darfur in Accordance with the N'Djamena Agreement (9
PMov, 2004), par. |, available at hip:iwew. glohalsolutions.ong/programes/pesce_securityf
peace_opafcondlictSuden_ArtickesDarfur_MNoflyzone_Protocol.pdf (last visited 12 Feb,
2005).

192 Ibid., paras, 4, 6.

193 [fbig., para. 5.

194 Jfbid, para. 8.
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subsequent protocols and accords. From this background it is clear that although
the AUPSC has taken the appropriate procedural steps 1o manage the crisis,
it has not taken the necessary political actions (e.g., by declaring that GoS
actions in Darfur amount 1o genocide) to establish an effective operational
presence on the ground.

4.2.2 The United Nations

At the behest of the United Siates, the United Nations has played and continues
o play a critical role in resolving the crisis in Darfur.'” It has provided vital
support o the implementation of the comprehensive peace agreement berween
the GoS and the SPLM/A, and is currently providing political, economic, and
logistical suppont for the AMIS.

The first major step taken by the UN was o enter into a joint communigué
with the GoS, which it did on 3 July 2004, that seeks 1o build on the HCACD,
In the communiqué, the UN pledged to assist the affected populations of Darfur
and those refugees that have fled to Chad; assist the quick deployment of AU
ceasefire monitors; use its good offices to assist in the mediation process; and
support the resolutions of the Security Council, including the implementation
of peace agreements and the possible deployment of peacekeepers in Darfur.'™

In return, the GoS pledged 1o allow humanitarian agencies and human rights
workers to have unimpeded access to and from Darfur; suspend all restrictions
on the importation of humanitarian relief materials including vehicles, aircraft,
and communications equipment; cease all hostilities; investigate all cases of
human rights violations and bring any perpetrators (o justice swiftly; establish
a complaint system respectful of local tradition that allows abused women to
make formal charges against alleged perpetraiors; deploy a strong and credible
police force in all IDP areas as well as those areas prone (o attack; train police

195 As of 2 Seplember 2004, the United Sistes had provided over USS211 million 1o the
humanitarion relief effort in Darfor, Sudan. “This includes 5112 million in food ssske-
anvoe, 30 million in mon-food assistance, 536, million for refugees in Chad, 5 million
fior refupee programs in Darfur, and $6.8 million for the African Union mission’. Powell,
supra note 178, As of December 2004, the US govemment had commitied
US$373,485,243 in humanitarian assistance 1o Darfur in fiscal year 2003-05. See hatpat/
www.sald. govfour_work/umanitarian_sssistance/disaster_assistance/countries/sudan/
Fy 200G darfur_he_fsi4_12-30-2004.pdl (last wisited 12 Jan, 2005).

196 loint Communiqué Between the Government of Sudan and the United Nations (3 July
2004}, averilable o hitpetfwww, peasievoorvrede, nbupload/afaadan 040703 _visli_secretary_
peneral pdll (last wisited 12 Feb, 2005).
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in human rights law and ensure that they abide by it; keep the militias away
from IDP camps; disarm the Janjaweed and other militia groups; instiiuie
confidence-building measures 1o allow displaced persons to return home; and
seck a political solution 1o the crisis that is amicable to all parties in the con-
niﬁ_lﬂ

The GoS and the UN also established a Joint Implementation Mechanism
(JIM) mandated to *closely follow and appraise developments and periodically
report on the progress in the implementation’ of the communigqué 1o s stake-
holders."™ The JIM is co-chaired by the Minister of Foreign Affairs of the
Sudan and the Special Representative of the UN Secretary-General for the
Sudan.

These efforts were followed by the adoption of the US-sponsored UNSC
Resolution 1556 on 30 July 2004,"" which welcomes the creation of the JIM
and the Darfur Plan of Action (5 August 2004), setting forth indicators (1o assess
whether or not the GoS is complying with Resolution 1556, The UN also
dispatched a team of experts 1o meet with AU and GoS officials in Addis Ababa
and Khartoum, respectively, to assist in the development of a comprehensive
plan for an expanded AMIS. While the protection of civilians is theoretically
the responsibility of the GoS, the AU and UN envisage that the ‘AMIS pro-
tection element would protect civilians whom it encounters under imminent
threat and in the immediate vicinity, within its capability’, making it an opera-
tion with a quasi-peace-enforcement component. ™

Given the UNSC's spotty record of maintaining international peace and
securnity in Africa, itz adoption of Resolution 1556 and its declaraiion under
Chapter VII of the UN Charter that the situation in Sudan constitutes a threat
to international peace and security is a crucial development, as the Resolution
clearly endorses the protection force envisioned by the African Union and urges
the international community to support it ™

Resolution 1556 also “condemn[s] all acts of violence and violations of
human rights and international humanitarian law by all parties o the conflict”,

7 Mid

198 Mvid.

1w SC Res, 1556, sgpra note 1 TG

0 Report of the Secretary-General Pursaant 1o Paragraphs 6 and 13 to 16 of Security
Council Resolution 1556 (30 Aog. 2004), para. 57, UN Doc, 572004703 (2004,

1 5C Res. 1556, supra note 176, para. 2. The UNSC comprehensively debated whether
of not 10 levy sanctions on Sudan. Russia and China opposed sanctions as the former
is a principal arms supplier 1o the Sudan and the laner a principal operator of and
investor in Sudanese oil fields.
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but regrettably does not make specific reference 1o violations by GoS, only the
Janjaweed.™ It rather demands that the GoS disarm the Janjaweed militias
and ‘apprehend and bring to justice Janjaweed leaders and their associates who
have incited and carried out human rights and international humanitarian law
violations', and encourages an independent investigation of human rights and
humanitarian law violations in Darfur,® It also fails 1o explicitly authorize
the use of military force or sanctions against the GoS, nor does it specifically
reprimand the GoS for committing and/or sponsoring acts of violence, let alone
genocide.

The failure of the UNSC 1o take decisive action against the GoS is striking
given that, by late July 2004, well-documented and verifiable evidence was
produced by humanitarian relief agencies, human rights organizations, and
governments thal unambiguously showed that the GoS was pursuing a policy
of ethnic cleansing against Darfur's black population and arguably had com-
mitted acts of genocide against the former.

MNotwithstanding, Resolution 1556 does recognize the illegal and deplorable
human rights violations of the GoS-backed Janjaweed militias and places what
amounts to an arms embargo against the latter by prohibiting the *sale or supply,
o all non-governmental entities and individuals, including the Janjaweed ...
of arms and related materiel of all types, including weapons and ammunition,
military vehicles and equipment, paramilitary equipment, and spare parts’.™
It also “expresses its intention” to consider additional measures including those
provided for in Article 41 of the UN Charter against the GoS, if it fails to
comply with the Resolution.™

On 9 September 2004, US Secretary of State Colin Powell articulated the
US position on the Sudan by declaring that the killings, rapes, and destruction
of homes in Darfur amounted to penocide and called on the UNSC to take
immediate corrective action,™ On 18 September 2004, the UNSC adopied
Resolution 1564, which expressed grave concern al the lack of progress in
crealing a secure environment for the protection of civilians, disarmament of
the Janjaweed, and the bringing to justice of the Janjaweed leadership re-
sponsible for violating human rights and humanitarian law.™ The Resolution

Il . pmbl.

Ibid., parn. 6.

Iividl | para. T,

Thidl, para. &

Powell, supra note 178,

S5C Res. 1564, supra nowe 183,
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demanded that the GoS submit to the AMIS, for verification documentation,
particularly the names of Janjaweed human rights abusers, and insists that all
parties o cease fighting and cooperate with humanitarian relief and monitoring
efforts.™ Resolution 1564 concluded with the threat of ‘taking additional
measures as contemplated in Article 417 of the UN Charter including *actions
1o affect Sudan’s petroleum sector” and actions against the GoS or individuals
in order to obtain full compliance with its resolutions.™

From this background it is clear that the UN has played a supportive and
supplemental role 1o the AMIS. Nevertheless, UNSC resolutions have been
ineffective because they have not sanctioned the GoS for being the referent
object of oppression in Darfur. The UN and the AU have, in my view, mistaken-
ly considered the GoS as a partner in peace when the facts clearly indicane
otherwise. For example, UN calls for the GoS 1o apprehend and bring (o justice
GoS-supported Janjaweed militia responsible for committing atrocities is tani-
amount to asking the fox to police hens.™

5 FiraL THOUGHTS

Despite laudable efforis by the AU, the UN, and the United Statez, the siluation
in Darfur demonstrates that the intemational community has leamed very liule
from the Rwanda catastrophe as it ‘lacks the institutions, procedures, and
political unity necessary io respond [to genocide] in a timely way. The global
response to rapidly developing conflicts is still the same: painfully and wragically
slow". """ The lack of an established mechanism in the 1948 Genocide Conven-
tion that could authoritatively determine when genocide has occurred has left

g Mbid, paras 910,

0% lhid., para 14.

110 The UN and AL’s Alaccid approach to the Darfur crisis was influenced by the nesd to
foster a final resclution 1w the 20-year ¢ivil war between the Go5 and southern Swdan
People’s Liberation Movement/Army. Many UM and AU officials were under the
presumption that peace could not oocur in Darfur absent an end o the Morth-South
oonflict.

m C.Ox Tgiri, PN, Lyman, 'Giving Meaning 1o “Never Agnin™ Seeking an Effective
Response 1o the Crisis in Darfur and Beyond', CSR Me. 5 (Council on Foreign Relations),
Scpt. 2004, 23, avenilabie ar hiepotfwwesofrorgipdfNever A gainSodanCS R_pdf (last visited
12 Feb. 2005).
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‘both the substantive and the procedural questions open to debate and delay’
ultimately paralyzing rather than galvanizing intemational action.*'?

Moreover, initially the failure of African (except for Rwanda) and European
states 1o publicly criticize the GoS allowed it to continue military operations
in Darfur with impunity.”™ The AU's aversion to declaring genocide in Sudan
in the wake of the clear positive duty to prevent and punish acts of genocide
under the AU is disconcerting and raises serious questions about its ability to
manage conflict on the continent. The unwillingness of the UN Secretary-
General to make a definitive pronouncement of genocide and boldly condemn
the GoS is even more negligent

The failure of the inlermational community, namely the UN, to take pre-
ventive action when the state of affairs in Darfur clearly indicated that ethnic
cleansing was afoot allowed genocide o unfold unchecked., As of January 2005,
the UNSC had yet io authorize serious sanctions against the GoS, in part due
to opposition by China, Russia, and several African and Arab states. Hence,
UMSC demands that the GoS rein in the Janjaweed militias and its lacklustre
threats of additional measures under Article 41 of the UN Charter are ludicrous,
given that they ignored the role of the GoS in arming the Janjaweed and launch-
ing unlawful aerial and ground attacks against civilian communities in Darfur.

On the other hand, the AU leadership is working hard to make the AUPSC
a viable and credible conflict mechanism. The crisis in Darfur will undoubtedly
test the AU's resolve and serve as the standard by which it is judged for years
to come. While iis aspiring principles and operational objectives are indeed
progressive, they are useless absent the political will 10 act and a serious
financial commitment from AU member states and the international community
as a whole. The AU operation in Darfur has wide iniemational support and
a mandate to deploy a robust “protection force’ in the region, yet it lacks
sufficient resources to do so.

The AU"s response 1o the conflict in Darfur signals a progressive shift and
willingness of African leaders to serve as first-responders to African crises.
The cooperative character of relations that has emerged between the AU and
the UN concerning Darfur is refreshing and will undoubtedly serve as a model
for future peace operations in Afrca. In this context, there have been few

202 fhid, mt 20,

23 I the AU would have made an suthoritative pronoancement of genocide In Darfur,
Sudan, while simultancously underscoring the multifarious and nuanced political
dynamics that underlie the conflict, intemnational support for ending the crisis would
have been significantly more forthcoming.
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operational ‘stumbling blocks’ because the roles are well defined; the AU is
the primary keeper of the peace and the UN its sanctioning authority.

Whether or not the UN and the international community will make available
1o the AMIS the necessary resources it needs to manage the crisis in Darfur
is uncertain, but if recent developments are any indicator, more black Darfurians
will need to die before the guilt and shame of silence and ambivalence awaken
the consciousnesses of political elites in foreign capitals. 1 remain cautiously
aplimistic.
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